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Part I:  Introduction 

 Prosecutors are often in the limelight after a wrongful conviction is detected.  In the face 

of a horrendous institutional error, the public turns to prosecutors to help explain how and why it 

occurred.  After all, the role of the prosecutor in Canada is to determine the truth and seek 

justice, and wrongful convictions are demonstrable errors in truth seeking.  The reality is that 

human actors power the criminal justice system - all of who are prone to making mistakes.  The 

goal then becomes to prevent known mistakes from reoccurring while mitigating the effects of 

new mistakes.   The problem is when prosecutors fail to acknowledge that a wrongful conviction 

or a miscarriage of justice occurred.  Some claims of post-conviction innocence are easier to 

ignore than others because they lack credibility or merit.  For example, when the convicted 

individual continues to claim his or her innocence without any other supporting evidence.  

However, it is shocking that some prosecutors fail to consider that an individual could be 

factually innocent even after DNA testing proves the sample taken from the crime scene did not 

originate from the individual.  In some cases, a malicious prosecutor may have been aware of the 

factual innocence at the time of prosecution but saw an opportunity to secure a conviction and 

bolster his or her win rate.  Denying claims of innocence by a malicious prosecutor helps protect 

the coveted win-loss ratio and ensures a greater likelihood of advancement (at least in the mind 

of the prosecutor).  However, prosecutors acting ethically have no apparent explanation for why 

they refuse to believe the DNA evidence is exonerating and they cannot justify their beliefs in a 

reasonable way.  Prosecutors are trained to be rational and provide evidence in support of their 

reasoning; in fact, their job depends on these skills daily.  Perhaps that is why it is so perplexing 

when a highly rational individual acts in an entirely irrational fashion.  Alafair Burke wrote, 

“They are irrational because they are human, and all human decision makers share a common set 
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of information-processing tendencies that depart from perfect rationality.”1  Most, if not all, 

human behaviour is complex and in order to determine the causes and explanations for this 

behaviour, underlying psychological forces must be examined.   

Part II:  Defining the scope of the issue 

A.  Focus on ethical prosecutors and DNA evidence 

 The focus of this paper is to explore the psychological factors that can help explain the 

seemingly unexplainable behaviour of prosecutors when they refuse to acknowledge post-

conviction innocence when faced with incontrovertible evidence.  Most, if not all, prosecution 

services across Canada have a code of conduct that members must follow.  Attributing 

miscarriages of justices to lapses in ethical consideration can easily be remedied by punishing the 

rule-breaker or by instituting new ethical policies.  However, the problem is much more difficult 

to determine when prosecutors are abiding by the required ethical codes.  Burke points out in her 

article on prosecutorial cognitive biases, “[…]there has been increased attention to the possibility 

that unintentional cognitive biases can play at least as large a role in wrongful convictions as 

intentional prosecutorial misconduct.”2  Focusing on well-intentioned prosecutors limits the 

scope of this paper to the psychological factors that help to explain the ostensibly irrational 

behaviour. 

 No one is immune to psychological factors that shape the way we think and behave, 

including well-meaning prosecutors.  Tunnel vision is a term used to describe the process by 

which both investigators and prosecutors determine a suspect is guilty, usually based on some 

preliminary or circumstantial evidence, and subsequently focus all of their efforts on convicting 

the suspect.  Many different psychological phenomenon are at play in the process of tunnel 

vision and they contribute to prosecutors denying an individual’s innocence.  Although these 
                                                
1 Alafair S. Burke, “Improving Prosecutorial Decision Making: Some Lessons of Cognitive Science” (2006) 47 
Issue 5 Wm. & Mary L. Rev. 1587 at1590. 
2 Alafair Burke, “Neutralizing Cognitive Bias:  An Invitation to Prosecutors” (2007) 2 N.Y.U. Law & Liberty 512 at 
515. 
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phenomenon will be discussed in detail later, it is imperative to understand that they are at least 

partly innate.  Findley and Scott explored the facets of tunnel vision and wrote, “The tendency 

toward tunnel vision is partly innate; it is part of our psychological makeup.”3  They concluded 

that the prevalence of tunnel vision in the criminal justice system is high because even well 

intentioned actors within the system can fall victim.4  Findley and Scott continued, “What has 

not been so obvious prior to the investigation of modern science is the extent to which such 

biases can operate without conscious recognition”5 (emphasis added).  Bruce MacFarlane wrote, 

“[…]the psychological forces at play lie deep in the psyche of otherwise decent people.”6  

Ethical prosecutors are not only susceptible to these cognitive biases, but it is possible they are 

completely unaware their behaviour is affected.  Bandes considered it to be “the most disturbing 

prospect of all”7 when prosecutors do their job as they see fit yet fail to acknowledge their 

shortcomings.  Findley and Scott are not quick to condemn prosecutors: 

In this sense, police, prosecutors, and judges are not bad people because they are affected by tunnel 
vision; they are merely human. But the innateness of these cognitive biases and distortions does not 
absolve actors in the criminal justice system from responsibility to try to overcome tunnel vision; to 
the contrary, it demands that we become aware of these cognitive processes and the tunnel vision 
they produce, and that we search for ways to neutralize them.8 
 

MacFarlane wrote that cognitive biases are the key to understanding how and why tunnel vision 

is ubiquitous in the criminal justice system, even though it is made up of primarily honest and 

ethical actors.9  The impact of psychological factors on our thoughts and beliefs are potent and 

unavoidable.  These factors can help explain why well-intentioned prosecutors can hold onto 

their beliefs of guilt in the face of exonerating DNA evidence. 

                                                
3 Keith A. Findley & Michael S. Scott, “The Multiple Dimensions of Tunnel Vision in Criminal Cases” (2006) 2 
Wis. L. Rev. 291 at 307. 
4 Ibid. at 308. 
5 Ibid. at 308. 
6 Bruce A. MacFarlane, “Wrongful Convictions: The Effect of Tunnel Vision and Predisposing Circumstances in the 
Criminal Justice System” (2008) Prepared for the Inquiry into Pediatric Forensic Pathology in Ontario, The 
Honourable Stephen T. Goudge, Commissioner at 40. 
7 Susan Bandes, “Loyalty to One’s Convictions:  The Prosecutor and Tunnel Vision” (2006) 49 No. 2 Howard L.J. 
475 at 479. 
8 Findley and Scott, supra note 3 at 322. 
9 MacFarlane, supra note 6 at 36. 
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 It is important to focus on cases where DNA evidence has exonerated the individual 

because it helps ensure that the individual is, indeed, factually innocent with conclusive 

evidence.  It is easy to understand why a prosecutor would reject claims of innocence after a 

conviction.  After all, evidence was tendered to support a theory that the trier of fact assessed and 

accepted, so guilt was found beyond a reasonable doubt.  The high standard of proof in criminal 

proceedings increases the sense of finality and correctness in the decision.  In post-conviction 

cases, the presumption of innocence is replaced by one of guilt and therefore it requires 

incredibly strong evidence to rebut this presumption.  DNA evidence is the best type of evidence 

that is currently available to the courts because it can be tested and re-tested (reliable) and it acts 

as a unique identifier with very low failure rates.  Prosecutors are usually considered irrational 

when DNA evidence proves the convicted individual was not factually responsible and the 

prosecutor maintains his or her belief in the guilt of the individual.  Medwed wrote, “The vast 

majority of criminal cases lack biological evidence suitable for DNA testing and these matters 

presumably contain the same proportion of flaws[…] that led to the wrongful convictions in the 

cases later reversed through DNA tests.”10  Obviously, there are cases of wrongful convictions 

where DNA testing is not available but prosecutors maintaining their beliefs of guilt are often 

more justified because of the presumption of guilt.  It is only when ethical prosecutors are faced 

with DNA evidence and refuse to admit the individual is innocent that we can focus solely on the 

psychological factors impacting the thought process of prosecutors. 

B.  Evidence outlining the extent of the problem 

 There are many cases of prosecutors who refuse to believe DNA evidence exonerates an 

individual they convicted.  This is problematic because it makes prosecutors look either 

incredibly foolish or vindictive, thus detracting from the legitimacy of the entire justice system 

                                                
10 Daniel S. Medwed, “The Zeal Deal:  Prosecutorial Resistance to Post-Conviction Claims of Innocence” (2004) 84 
B.U. L. Rev. 125 at 131. 
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because prosecutors are public figures that embody the system.  Orenstein understood this and 

wrote, “The cat is already out of the bag. The prosecutor looks vindictive – even ridiculous.  Yet 

it is common for prosecutors and judges to continue arguing for the correctness of the original 

verdict”11 (emphasis added).  There is ample evidence to suggest that this is a common 

occurrence. 

 One example is the case of Charles Fain and the original prosecutor Richard Harris.  Fain 

had been on death row for 18 years for the rape and murder of a 9 year old.12  Despite the DNA 

test, the prosecutor supported his continuing belief of guilt by relying on the evidence of two 

informants.13  The newspaper article quoted the prosecutor directly, ““It doesn’t really change 

my opinion that much that Fain’s guilty,” Mr. Harris said.  “The case was a circumstantial-

evidence case. There was a myriad of circumstances that pointed in his direction.””14  Another 

example is the case of Bruce Godschalk who was convicted for raping two women and spent 

seven years in jail.15  Prosecutor Bruce Castor said he had “no reason to doubt the validity of 

[Godschalk’s] confession”16 even after DNA testing exonerated him. 

 Jimmy Bromgard faced a similar situation.  He was convicted for the rape of an 8 year 

old but DNA tests exonerated him in 2002.17  The journalist wrote that the prosecutor, Montana 

Atty. Gen. Mike McGrath, “stated under oath that he still believes Bromgard is guilty.”18  

McGrath suggested several possibilities to explain why the DNA did not match, including that 

                                                
11 Orenstein, Aviva, “Facing the Unfaceable: Dealing with Prosecutorial Denial in Postconviction Cases of Actual 
Innocence” (2010). San Diego Law Review, Forthcoming; Indiana Legal Studies Research Paper No. 176 at 7. 
12 Raymond Bonner, “Death Row Inmate Is Freed After DNA Test Clears Him” The New York Times (24 August 
2001), online:  The New York Times Company < http://www.nytimes.com/2001/08/24/us/death-row-inmate-is-
freed-after-dna-test-clears-him.html?scp=1&sq=death%20row%20inmate%20is%20freed%20after%20dna 
%20test&st=cse> 
13 Ibid. 
14 Ibid. 
15 Sara Rimer, “DNA Testing In Rape Cases Frees Prisoner After 15 Years” The New York Times (15 February 
2002), online:  The New York Times Company <http://www.nytimes.com/2002/02/15/us/dna-testing-in-rape-cases-
frees-prisoner-after-15-years.html?scp=1&sq=dna%20testing%20in%20rape%20cases%20frees&st=cse> 
16 Ibid. 
17 Maurice Possley, “Exonerated by DNA, guilty in official's eyes” Chicago Tribune (28 May 2007), online:  
Tribune Company <http://www.chicagotribune.com/news/local/chi-mcgrath_28may28,0,4408195.story> 
18 Ibid. 
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“the victim was sexually active with someone else or that her 11-year-old sister was sexually 

active while wearing her younger sister’s underwear.”19  Why McGrath would chose to believe 

these highly unlikely scenarios will be explored later while looking at cognitive dissonance.  

However, Chuck Watson who is a criminal defence lawyer and the head of the Montana state bar 

association’s criminal section said that this belief was “[…]troubling because it suggests 

something as compelling as DNA should be disregarded in favor of mere possibilities.”20  

Perhaps what is the most interesting of all is that author of the article also wrote, “That a 

prosecutor would believe a defendant guilty despite DNA evidence is not unusual.”21 

 There are plenty of other cases referred to by academics when writing on this issue.  

Bandes wrote, “One particularly disturbing theme that recurs in many of these cases is the refusal 

of prosecutors to concede that the wrong person was convicted, even after a defendant’s 

exoneration.”22  Orenstein refers to a case involving Robert Stinson where the prosecutor 

revealed that his office believed that Stinson was still guilty after DNA evidence cleared him 

because there was no factual evidence demonstrating Stinson’s innocence.23  Another example is 

the case of Earl Washington where prosecutors insisted that he was a viable suspect, once again, 

after DNA evidence showed that Washington was not a match.24  A pair of investigative 

reporters from the Chicago Tribune found that one of the reasons that authorities often refused to 

submit DNA profiles from exoneration cases was because they “had difficulty believing the 

wrong person was convicted.”25  One of the prosecutors they interviewed emphatically believed 

the individuals were “guilty as sin” but he just could not prove it.26  Burke wrote that prosecutors 

                                                
19 Ibid. 
20 Ibid. 
21 Ibid. 
22 Bandes, supra note 7 at 475. 
23 Orenstein, supra note 11 at 11. 
24 Burke, supra note 1 at 1588. 
25 Bandes, supra note 7 at 476. 
26 Ibid. at 477. 
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were refusing to believe exonerating DNA evidence in “many of the recent exoneration cases.”27  

Although most of the examples and research are from the United States, there is no reason to 

believe that prosecutors in Canada act any differently.  MacFarlane provided an example from 

the case of Thomas Sophonow and observed, “In Sophonow, both the Chief of Police and the 

Attorney General publicly suggested that, despite an acquittal entered by the courts, Sophonow 

was probably guilty of murder. “28  There are many publicized cases of prosecutors maintaining 

their belief of guilt in the face of contradictory DNA evidence. 

 The problem is widespread and can have a serious impact on both the exonerated 

individual and the criminal justice system as a whole.  The exonerated individual is deprived of 

any sort of apology for the miscarriage of justice from the individual who appears to be solely 

responsible.  The criminal justice system loses some of its credibility in the public’s eye because 

the prosecutor fails to see what seems obvious to everyone else and may even propose absurd 

hypothetical scenarios, like McGrath, to maintain the belief of guilt.  The prevalence of this issue 

necessitates a complete exploration of the causes to help provide reason and understanding to the 

apparently unreasonable and stubborn prosecutor. 

Part III:  Exploring the psychological factors 

 Nearly invisible psychology principles and forces often dictate human behaviour.  Most, 

if not all, of these psychological forces have a positive and purposeful effect in the proper 

context.  After all, it is entirely illogical that we would continue to be influenced by forces that 

act against our self-interest.  Unfortunately, our reliance on mental shortcuts and automatic 

processing can easily lead to wrongful conclusions and miscarriages of justice.  There are several 

psychological forces impacting prosecutors who refuse to believe DNA evidence exonerates an 

individual who they convicted.  Confirmation bias, tunnel vision, and selective processing are 

                                                
27 Burke, supra note 2 at 518. 
28 MacFarlane, supra note 6 at 42. 
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responsible when prosecutors develop a theory of guilt and then actively find evidence to support 

their theory while discounting exonerating evidence.  After a wrongful conviction, cognitive 

dissonance is the most plausible explanation for why prosecutors cannot admit a mistake.  

Several different areas within cognitive dissonance will be discussed – with special attention on 

the impact of consistency and commitment because it has yet to be considered within this area. 

A.  Confirmation bias 

 Confirmation bias is well known in the context of miscarriages of justice because of its 

pervasive impact on both police and prosecutors in the form of tunnel vision.  Burke described 

confirmation bias as the “the inclination to search out and recall information that tends to 

confirm one’s existing beliefs, and to devalue disconfirming evidence.”29  The confirmation bias 

serves a valid purpose:  (i) it allows us to assume new information that is consistent with our 

belief is accurate, thus saving us the cognitive resources (time, energy, and motivation) to 

carefully exanimate and scrutinize the new information and (ii) it allows us to doubt new 

information that is inconsistent with our belief, and then justify our use of cognitive resources 

when a flaw is, indeed, detected.30  It is easy to see how confirmation bias could negatively 

impact actors within the criminal justice system.  Essentially, either police or prosecutors form a 

hypothesis (John Doe committed the offence) and then they search for evidence that confirms the 

theory (John Doe lives near the crime scene), discount evidence that disproves the theory (John 

Doe has an alibi), and recall information that supports the theory more readily (remember… the 

suspect lives near the crime scene). 

 There are many subtle facets to the issue of confirmation bias.  Studies prove that people 

more readily seek evidence that confirms an existing belief instead of seeking evidence to 

                                                
29 Burke, supra note 2 at 517. 
30 Burke, supra note 1 at 1599. 
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disprove the belief, even though both should lead to the same conclusion.31  Findley and Scott 

argued these studies applied in real life situations and wrote, “Studies show that this preference 

for confirming information prevails in a social context as well.”32  Instead of simply discounting 

contrary evidence, people can actively avoid this evidence to help maintain the belief.33  In 

exoneration cases, prosecutors may still cling to their belief of guilt because they discount the 

exculpatory evidence that disconfirms their belief.  Once a case has begun, it is possible for 

prosecutors to “[put] on intellectual blinders to all evidence failing to substantiate the 

defendant’s guilt.”34  It is important to note that confirmation bias also impacts the ability to 

recall information and studies show we search our memories in a biased fashion, 35 preferring to 

recall evidence that supports the working theory.36  Once a belief is established, prosecutors 

remain incredibly loyal to it and “This loyalty is so deep it abides even when the version of 

events is thoroughly discredited, or the suspect exculpated.  It results in a refusal to consider 

alternative theories or suspects during the initial investigation, or to accept the defendant’s 

exoneration as evidence of wrongful conviction.”37  Prosecutors would have a better recollection 

of the facts that support their argument for guilt than for the facts that raise a reasonable doubt. 

1. Selective processing 

 Selective processing is a part of confirmation bias that allows people to interpret 

information in a manner that supports their belief.  People give greater weight to evidence 

supporting their theory than to contradictory information, which means that confirmation bias 

even impacts our ability to interpret data.38  Burke summarized selective processing, “Once an 

                                                
31 Ibid.at 1595. 
32 Findley and Scott, supra note 3 at 310. 
33 Findley, Keith A., “Tunnel Vision” (2010). Conviction of the Innocent:  Lessons from Psychological Research, B. 
Cutler, ed., APA Press, 2010; Univ. of Wisconsin Legal Studies Research Paper No. 1116 at 6. 
34 Medwed, supra note 10 at 142. 
35 Findley and Scott, supra note 3 at 312. 
36 Burke, supra note 2 at 1596. 
37 Bandes, supra note 7 at 479. 
38 Findley and Scott, supra note 3 at 312-313. 
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opinion of guilt is formed, selective information processing comes into play, causing the 

prosecutor to weigh evidence that supports her existing belief more heavily than contradictory 

evidence.”39  Within the context of the criminal justice system, this is especially alarming 

because incriminating evidence is inherently given greater weight than exculpatory evidence.  

Especially after a conviction has been entered, prosecutors are likely to find any reason at all to 

discount new exculpatory evidence because it is contrary to their belief that is now supported by 

the trier of fact as well.  Tavris and Aronson commented, “Once we have placed our bets, we 

don’t want to entertain any information that casts doubt on that decision.”40  Findley and Scott 

realized the impact of confirmation bias and selective processing in the criminal justice system 

and wrote, “[…]recent research has shown that both experienced police investigators and police 

trainees rate disconfirming or exonerating evidence as less reliable or credible than guilt-

confirming evidence that supports their initial hypotheses.41  Confirmation bias is not a potential 

problem relating to miscarriages of justice but, instead, a very active one. 

2.  Reiteration effect and hindsight bias 

 The reiteration effect is another facet of confirmation bias that plays a larger role in 

miscarriages of justice.  The reiteration effect is the tendency for our confidence in the truth of a 

belief to increase the more the belief is heard or repeated.  Findley wrote, “Studies have 

established that confidence in the truth of an assertion naturally increases if the assertion is 

repeated.”42  Therefore, it becomes “increasingly difficult for police and prosecutors to consider 

alternative perpetrators or theories of a crime.”43  The investigating officers repeat the necessary 

elements of the offence to one another or within their own minds during the course of the 

investigation.  Prosecutors in Canada play a minor or non-existent role in the process of the 

                                                
39 Burke, supra note 2 at 518. 
40 Carol Tavris & Elliot Aronson, Mistakes Were Made (but not by me) (Toronto:  Harcourt Inc., 2007) at 150. 
41 Findley, supra note 33 at 18. 
42 Ibid. at 13. 
43 Ibid. at 13. 
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investigation and therefore receive a file from the police that is ready to be prosecuted, not 

scrutinized.  Prosecutors read in the facts of the case while thinking about the guilt of the accused 

and the belief is repeated and solidified as it appears to gain merit.  The reiteration effect is often 

tied to hindsight bias that is the “we were right all along” mentality and it is often used to justify 

past behaviour.  Findley and Scott made a connection between the two; “Accordingly, the longer 

that police and prosecutors (and witnesses) live with a conclusion of guilt, repeating the 

conclusion and its bases, the more entrenched their conclusion becomes, and the more obvious it 

appears that all evidence pointed to that conclusion from the very beginning.”44  The reiteration 

effect helps to lock in prosecutors to their view of the guilt of the accused.  Prosecutors are 

incredibly confident that the individual is guilty because repeating the same conclusion over and 

over again (either publicly in court or privately in their own minds) increases the confidence in 

the truth of the conclusion.  The reiteration effect is one reason why prosecutors seem wary to 

believe convincing evidence such as DNA, because they are so confident in the guilt of the 

individual from repeating the belief over and over. 

3.  Feature positive effect 

 Feature positive effect is a less known but relevant subset of confirmation bias that 

impacts decisions and thought processes of investigators and prosecutors.  Eerland and Rassin 

conducted a study to determine the impacts of confirmation bias and the feature positive effect 

(FPE) on the willingness to convict a suspect in a fabricated case. If the presence of one stimulus 

can predict a subsequent stimulus, organisms can make an association between the two stimuli 

more quickly compared to when the absence of one stimulus can predict a subsequent stimulus.45  

The authors believed that the FPE was not exclusive to testing in laboratories or to animals,46 and 

that the FPE occurs in real life human interactions.  The authors argued the FPE could effect 
                                                
44 Findley and Scott, supra note 3 at 319. 
45 Anita Eerland & Eric Rassin, “Biased evaluation of incriminating and exonerating (non)evidence” (2010) 1-8 
iFirst Psychology, Crime & Law <http://dx.doi.org/10.1080/1068316X.2010.493889> at 2. 
46 Ibid. at 2. 
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legal decisions and cite lineup identifications as one example.47  Proper identifications are 

considered to be very useful but non-identifications do not have the same probative weight.48  

Non-identifications are less useful because there are several plausible explanations such as the 

suspect is not the perpetrator, memory failure, or anxiety but, as the authors point out, these same 

explanations could equally apply to a false positive identification.49  The authors describe the 

FPE as a “less known, but possibly equally crucial bias”50 and the results of the study supported 

confirmation bias and showed some support for the FPE.51  In the conclusion, the authors 

summarized: 

That is, finding evidence, whether incriminating or exonerating, had more impact on guilt estimates 
than did not finding the same evidence. Hence, if the police try to find the suspect’s fingerprints at 
the crime scene, actually finding them is more incriminating than not finding them is considered 
exonerating.52 
 

Although there are clear implications for investigating officers from the examples in the study, 

the impact of the FPE on prosecutors is subtler.  The FPE can impact the ability to process 

information and could help exacerbate selective processing and increase the confirmation bias in 

prosecutors.  At the same time, prosecutors could subject the evidence they receive from the 

investigating officers to a second round of bias interpretation, thus magnifying the effect and 

affirming the belief.  Overall, prosecutors must have a strong belief in the guilt of the individual 

when the belief is maintained despite exonerating DNA evidence.  After all, a weak belief would 

not be able to withstand the challenge of convincing evidence.  Ethical prosecutors believe in the 

strength of their cases and truly believe they are upholding the pillars of justice by seeking a 

conviction.  The FPE, along with selective processing, emboldens prosecutors in their belief of 

guilt and acts to further cement the belief. 

 

                                                
47 Ibid. at 2. 
48 Ibid. at 2. 
49 Ibid. at 2. 
50 Ibid. at 2. 
51 Ibid. at 5. 
52 Ibid. at 6. 
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B.  Cognitive dissonance 

 Cognitive dissonance is the second major psychological factor that impacts prosecutors 

and makes them seem irrational when they undervalue DNA evidence.  Cognitive dissonance is 

an uncomfortable mental feeling that is experienced when there is inconsistency between an 

individual’s internal beliefs and his or her external behaviour.53  For example, prosecutors 

believe they are responsible for convicting individuals who are factually guilty but convicting an 

innocent person is a behaviour that contradicts the belief and creates cognitive dissonance.  The 

desire and need to be consistent is nearly universal because it is such a highly valued trait in 

human relationships, at least subconsciously.  Other academic writers have overlooked the 

importance of consistency and commitment when discussing how prosecutors refuse to believe 

DNA evidence that exonerates an individual, but this paper will address consistency specifically. 

 Prosecutors may experience cognitive dissonance when they try to avoid admitting to 

mistakes and attempt to preserve their self-worth or integrity.  Orenstein wrote, 

“[…]psychologists confirm what we all know intuitively:  No one enjoys being wrong, even 

about trivial matters, let alone about consequential decisions that vastly influence other people’s 

lives.”54  For prosecutors, the consequences of a wrongful conviction are overwhelming because 

an innocent person is subjected to the mental and physical anguish of being prosecuted, 

convicted, and incarcerated while the actual perpetrator is not apprehended.  Claude Steele 

theorized that cognitive dissonance is caused from a desire to affirm one’s own sense of 

integrity.55  The prosecutors’ professional integrity may be at stake from the error made and 

resisting exonerating evidence may be an attempt to help preserve this integrity.56   

Finally, prosecutors may use their win-loss ratio as a measure of their competence and self-

                                                
53 Burke, supra note 2 at 1601. 
54 Orenstein, supra note 11 at 23. 
55 Burke, supra note 2 at 1625. 
56 Ibid. at 1625. 
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worth.57  MacFarlane argued, “Often, the most intense pressure arises from within the psyche of 

the individual prosecutor: to be seen as a successful litigator.”58  Acknowledging a wrongful 

conviction lowers this ratio and may show a certain level of empathy towards a convicted 

individual or a soft-on-crime approach that is not shared by colleagues.59 

 In the process of trying to reduce the negative feeling of cognitive dissonance, 

prosecutors may appear to be vindictive, irrational, or even foolish.  Confirmation bias acts to 

entrench the belief of guilt so deeply in the mind of the prosecutor that it is easier to deny the 

innocence of the individual to avoid cognitive dissonance.  Avoiding cognitive dissonance can be 

a powerful motivator to maintain a belief of guilt because it may be easier than admitting the 

truth – that an innocent person was convicted.60  Burke summarized the problem: 

The conviction of an innocent person is inconsistent with the ethical prosecutor’s belief that charges 
should be brought only against suspects who are actually guilty. To avoid cognitive dissonance, an 
ethical prosecutor might cling to the theory of guilt to reconcile her conduct with her beliefs, 
especially after the defendant has been convicted. From this perspective, prosecutorial bias against 
postconviction exculpatory evidence is not an indication of corrupt ethics at all; rather, it may 
indicate a deep but biasing adherence to the edict that prosecutors should only do justice. A 
prosecutor may give short shrift to claims of innocence, in other words, not because she is callous 
about wrongful convictions, but because she cannot bring herself to believe that she has played a 
part in one.61 
 

Cognitive dissonance may help explain why prosecutors take an incredibly adversarial role when 

dealing with individuals claiming to be victims of a wrongful conviction.  Every person who is 

the victim of a wrongful conviction is a stark reminder that a mistake has been made.62  Denying 

post-conviction claims of innocence is easier than facing the devastating fact that a miscarriage 

of justice occurred.  Adhering to the previously held belief is one means of denying the truth and 

denying the possibility that an egregious and irreversible mistake occurred. 

 

 

                                                
57 Medwed, supra note 10 at 138. 
58 MacFarlane, supra note 6 at 51. 
59 Medwed, supra note 10 at 140. 
60 Burke, supra note 2 at 519-520. 
61 Burke, supra note 1 at 1613. 
62 Orenstein, supra note 11 at 33. 
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1.  Belief perseverance 

 Belief perseverance occurs when an existing belief is maintained despite the awareness of 

new evidence that contradicts the pre-existing belief.  Belief perseverance is one means of 

avoiding cognitive dissonance because it allows an individual keep their current belief that is 

aligned with their behaviour.  Acknowledging new evidence would require an adjustment to 

either the contradicting belief or behaviour.  It requires less time, energy, and motivation to 

simply ignore or refute the new evidence.  Studies confirm the existence of belief perseverance, 

and in one such study the participants maintained their initial conclusions even after the evidence 

that was responsible for leading to the conclusion was entirely discredited.63  Belief perseverance 

is part of a natural tendency and can cement a belief or opinion64 along with other aspects of 

confirmation bias, like selective processing.  Burke wrote, “With belief perseverance, human 

cognition departs from perfectly rational decision making not through biased assimilation of 

ambiguous new information, but by failing to adjust beliefs in response to proof that prior 

information was demonstrably false”65 (emphasis added).  Belief perseverance helps explain the 

seemingly unexplainable behaviour of prosecutors who cannot let go and maintain their belief of 

guilt despite strong exonerating evidence.  Burke coined the term “sticky beliefs” when referring 

to prosecutors and wrote, “[…]sticky beliefs about guilt may simply be the result of belief 

perseverance.”66  In criminal matters, prosecutors suffering from belief perseverance may 

continue to rely on the evidence tendered at trial even though DNA tests prove another 

individual left DNA samples at the crime scene.  MacFarlane argued that belief perseverance 

was “[…]painfully evident in the case of Guy Paul Morin.”67  MacFarlane continued and 

discussed how the lead prosecutor was unaffected by overwhelming evidence pointing to 

                                                
63 Burke, supra note 1 at 1601. 
64 Findley and Scott, supra note 3 at 314. 
65 Burke, supra note 1 at 1599. 
66 Ibid. at 1607. 
67 MacFarlane, supra note 6 at 38. 
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Morin’s innocence, which caused “[…]Commissioner Kaufman to say that the prosecutor 

suffered from tunnel vision “in the most staggering proportions.””68  Prosecutors may 

subconsciously use belief perseverance because it helps to eliminate or avoid cognitive 

dissonance and the negative mental feeling associated with it, but there are other means of 

dealing with cognitive dissonance. 

2.  Denial and blaming the exonerated 

 Another way of avoiding cognitive dissonance is to deny the truth that the DNA evidence 

tries to demonstrate.  In Richard Tedlow’s book, Denial, he summarized the thought process of 

denial; “If something is too terrible to be true, then it cannot be true, because if it were, things 

would be too terrible.”69  The truth a wrongful conviction occurred is truly terrible because an 

innocent person suffers while the guilty person remains unpunished.  Instead of admitting to the 

mistake, Bandes argued it is easier for prosecutors to simply deny the possibility when evidence 

shows a wrongful conviction occurred.70  Orenstein wrote, “As a result, some prosecutors go to 

incredible lengths to deny the obvious rather than facing the fact that the system failed and they 

may have contributed to the injustice”71 (emphasis added).  Denial and the avoidance of 

cognitive dissonance help explain why prosecutors fail to acknowledge what seems obvious to 

everyone else.72  Orenstein argued convicting an innocent party is antonymous to the role and 

self-image of a prosecutor and that denying the truth is necessary73 in order to help reduce the 

cognitive dissonance experienced.  At the same time, when DNA exonerates a convicted 

individual, deep seeded deficits in the criminal justice system are exposed and they may be too 

troublesome to acknowledge.74  In Tavris and Aronson’s book Mistakes Were Made (but not by 

                                                
68 Ibid. at 38. 
69 Richard S. Tedlow, Denial (Toronto:  Penguin Group, 2010) at 176. 
70 Bandes, supra note 7 at 491. 
71 Orenstein, supra note 11 at 2. 
72 Ibid. at 41. 
73 Ibid. at 34. 
74 Ibid. at 37-38. 
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me), the authors pointed out how police often rely heavily on DNA evidence to confirm the guilt 

of a suspect early on in the investigation, but once DNA evidence exonerates an innocent person, 

prosecutors dismiss it as irrelevant and believe the case does not need to be reopened.75  Tavris 

and Aronson addressed the problem faced by prosecutors who maintain their sticky beliefs of 

guilt and how they avoid cognitive dissonance: 

You want to think of yourself as an honorable, competent person who would never convict the 
wrong guy.  But how can you possibly think you got the right guy in the face of the new evidence to 
the contrary?  Because, you convince yourself, the evidence is lousy, and look, he’s a bad guy; even 
if he didn’t commit this particular crime, he undoubtedly committed another one.  The alternative, 
that you sent an innocent man to prison for fifteen years, is so antithetical to your view of your 
competence that you will go through mental hoops to convince yourself that you couldn’t possibly 
have made such a blunder.76 
 

As the authors suggest, denying the possibility that an error was made is an effective means of 

avoiding cognitive dissonance, but so too is finding a way to blame the convicted individual so 

the wrongful conviction is acceptable or justified. 

 If prosecutors can find a way to convince themselves that a wrongfully convicted 

individual deserved the conviction then cognitive dissonance is avoidable.  Prosecutors may 

believe “[…]a defendant has committed other crimes for which he was not caught; even if he 

may be innocent of this particular crime, he is undoubtedly guilty of others.77  If prosecutors can 

allow themselves to believe the individual is guilty of other offences and deserves criminal 

sanctions, then cognitive dissonance is avoided because a truly innocent person did not languish 

in jail for a crime he or she did not commit.  Essentially, the punishment fits some crime.  It is 

easy for prosecutors to believe the accused was wrongfully convicted but guilty of other offences 

because the vast majority of the individuals who prosecutors come in contact with are, in fact, 

guilty.  Tavris and Aronson discussed the thought process for prosecutors and wrote, “But if you 

refuse to admit to yourself or the world that mistakes do happen, then every wrongfully 

imprisoned person is stark, humiliating evidence of how wrong you are.  Apologize to them?  

                                                
75 Tavris and Aronson, supra note 40 at 150. 
76 Ibid. at 131. 
77 Medwed, supra note 10 at 147. 
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Give them money?  Don’t be absurd.  They got off on a technicality.  Oh, the technicality was 

DNA?  Well, they were guilty of something else.”78  The case of Anthony Porter from Illinois 

demonstrates how prosecutors can justify the wrongful conviction by believing the individual 

was guilty of other crimes and deserved the criminal sentence served for the wrongful 

conviction.  The actual perpetrator was apprehended in the Porter case and Medwed wrote, “Still, 

by insisting that Porter was guilty of the other crimes, the prosecution showed an unwillingness 

to admit it had completely erred; in its view, Porter deserved some part of his incarceration.”79  If 

prosecutors can believe the victim of a wrongful conviction deserved the punishment, they can 

maintain the belief that although a mistake occurred, justice was served and their role as 

ministers of justice was upheld. 

 In some cases, the prosecutors truly believe the individual is factually guilty and create 

new theories that can align with the new and exonerating DNA evidence.  Tavris and Aronson 

mock one prosecutor who remained unaffected when DNA evidence exonerated the accused.  

The authors, quoting the prosecutor, wrote, ““It doesn’t mean he didn’t rape her, doesn’t mean 

he didn’t kill her.” Technically, of course, McDougal is right; [the accused] could have raped the 

woman in Texas and ejaculated somewhere else – Arkansas, perhaps.”80  In order to avoid 

cognitive dissonance, McDougal would rather believe that the DNA evidence was worthless and 

look ridiculous than admit a wrongful conviction occurred.  McDougal is just the tip of the 

iceberg.  The case of Earl Washington, mentioned earlier, demonstrates the lengths prosecutors 

will go to avoid cognitive dissonance.  DNA tests proved Washington did not match the sample 

from the sexual assault victim but the prosecutors adjusted their theory of the case and argued 

there was an unidentified accomplice who aided Washington in raping and killing the victim.81  

The new theory completely contradicted the original theory of the case as well as Washington’s 
                                                
78 Tavris and Aronson, supra note 40 at 156. 
79 Medwed, supra note 10 at 167. 
80 Tavris and Aronson, supra note 40 at 150-151. 
81 Orenstein, supra note 11 at 13. 
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confession and the victim’s statement, both of which did not include a second perpetrator.82  

Washington’s case led to Peter Neufeld, cofounder of the Innocence Project, coining the term 

“unindicted co-ejaculators” for situations where prosecutors maintain their belief of guilt in rape 

cases where DNA does not match the convicted individual.83   Mike McGrath, a prosecutor 

mentioned earlier, argued Bromgard was guilty and proposed several highly unlikely possibilities 

for why the DNA sample taken did not match Bromgard’s – causing the victim’s family to feel 

deeply offended.84  Orenstein wrote, “The frequency with which prosecutors in good faith delude 

themselves into believing far-fetched scenarios to dismiss obvious evidence of innocence 

indicates that focusing on actual knowledge may be fruitless.”85  Prosecutors may adjust their 

theories of a case but are forced to minimize or discount DNA evidence so that the belief of guilt 

of the individual can remain intact and cognitive dissonance can be avoided. 

3.  Consistency and commitment 

 Although there is agreement within the academic community that cognitive dissonance is 

responsible for prosecutors maintaining inaccurate views of guilt, almost no research has looked 

at the need to remain consistent.  Although the discussion here is limited, hopefully it adds 

further understanding to the issue. 

 The human desire to appear consistent after a commitment is made is incredibly powerful 

and can cause prosecutors to maintain a belief despite overwhelming contradictory evidence. 

Consistency helps prosecutors avoid cognitive dissonance because if the original belief of guilt is 

maintained, then there is no wrongful conviction or miscarriage of justice in the mind of the 

prosecutor.  Robert Cialdini discussed the power of these principles in his book Influence:  The 

Psychology of Persuasion and argued that human action can be impacted by the power of the 
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consistency principle.86  Commitment and consistency work hand in hand.  If a belief exists only 

in the mind of an individual, it is easy to deny the belief once new evidence proves the belief is 

wrong.  However, once a belief is made public, peers are able to challenge the consistency of the 

individual and a drive arises “[…]to maintain that stand in order to look like a consistent 

person”87 in a nearly obsessive manner.88  Personal and interpersonal pressures cause us to 

behave consistently with the commitment made and these pressures force us to respond to new 

information in a way that can justify our previous decision.89  Perhaps the desire to be consistent 

is partially responsible when prosecutors adopt new theories of a case when DNA evidence 

exonerates the convicted individual.  Cialdini wrote, “Once a stand is taken, there is a natural 

tendency to behave in ways that are stubbornly consistent with the stand.”90  Cialdini argued we 

are more reluctant to change a stand the more public the stand is.91  Criminal proceedings are, by 

their nature, public but they are also recorded and transcribed.  Prosecutors must believe the 

defendant is guilty, almost by the definition of their position, but the commitment to this belief 

becomes a pitfall when it is proved wrong.  From a practical perspective, it is fair to presume a 

prosecutor has made a personal determination about the guilt of the defendant if the charges are 

pursued.92  In Canada, prosecutors should have an honest belief the accused is guilty and the 

evidence would lead a reasonable person to conclude the accused is probably guilty.93  The 

personally held belief quickly becomes public as prosecutors pose arguments in court and this 

creates an incredibly strong desire to maintain the stand and remain consistent.94 
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88 Ibid. at 57. 
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91 Ibid. at 82. 
92 Burke, supra note 1 at 1605-1606. 
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 The principle of consistency is incredibly powerful and may take precedent over 

accuracy.  Cialdini wrote: 

But is this tendency to be consistent really strong enough to compel us to do what we ordinarily 
would not want to do?  There is no question about it.  The drive to be (and look) consistent 
constitutes a highly potent weapon of social influence, often causing us to act in ways that are clearly 
contrary to our own best interests.95 
 

Prosecutors who deny the innocence of individuals in the face of exonerating DNA evidence 

look incredibly foolish, but the desire to remain consistent trumps the desire to maintain a 

positive public image.  Cialdini argued that this stubbornness exists even in situation where 

accuracy should be valued more than consistency.96  He cited a study where experimental juries 

were asked to decide a case either by a secret vote or by raising their hands.97  Despite the need 

to arrive at an accurate verdict, the jurors were more reluctant to change their view if they had 

raised their hand and displayed their view publicly.98  For prosecutors, their priority should be 

determining actual innocence or guilt, but, according to the consistency principle, they could 

prioritize a consistent stand (the defendant is guilty) even if it is inaccurate.  Prosecutors could 

remain indifferent in the face of DNA evidence instead of trying to actively determine if a 

miscarriage of justice occurred in order to remain consistent and avoid cognitive dissonance. 

 Finally, the degree of commitment to a particular case could also impact a prosecutor’s 

ability to admit a mistake.  Orenstein argued that once the decision to prosecute a defendant 

occurs, the prosecutor invests a lot of time into preparing the case and “[…]he or she has made 

an intellectual, moral, and personal commitment to the accused’s guilt.”99  Once a certain degree 

of energy or commitment has been invested in a particular case, a prosecutor may be more 

apprehensive to admitting a wrongful conviction occurred because it would almost invalidate the 

personal energy invested by the prosecutor.  Prosecutors can spend months preparing for major 
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cases and it would be a major blow to realize that the wrong person was convicted.  Coupled 

with other psychological factors impinging on the minds of prosecutors, the investment of time 

and energy could contribute to maintaining a belief of guilt. 

Part IV:  Exploring solutions 

 Finding practical and effective solutions to counter-act the effects of psychological 

factors is especially difficult because the impacted individual is often acting with the best of 

intentions.  It is relatively easy to discover and punish over zealous or malicious prosecutors.  

Most, if not all, prosecution offices in Canada have ethical guidelines set out and prosecutors 

could face reprimands from their respective law societies.  Instead, it is much more difficult to 

reduce the impacts of psychological factors on well-intentioned and ethical prosecutors, leading 

some to argue, “[…]good values are not enough.”100  Aware of the difficulties in finding a 

solution, Burke hopelessly wrote, “If prosecutors fail to achieve justice not because they are bad, 

but because they are human, what hope is there for change?”101  There is a strong motivation to 

find ways to reduce miscarriages of justice and it is possible to find innovative solutions that 

acknowledge and compensate for our shortfalls. 

 One common solution is to educate prosecutors about the psychological factors that 

impact their ability to think critically and reasonably about a post-conviction case.  Teaching 

prosecutors about confirmation bias and cognitive dissonance would, theoretically, help 

prosecutors understand how these processes work and they could find ways to try and avoid 

them.  Both Burke as well as Findley and Scott recommend education to help reduce sticky 

beliefs about guilt and therefore miscarriages of justice.102  Education is also a very practical 

solution because lectures could simply be added to existing training sessions for prosecutors.103  

Burke relied on empirical evidence which showed self-awareness of cognitive impacts can help 
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improve the decision making process.104  However, Burke acknowledge the short-comings of 

education and discussed how empirical evidence also demonstrates “[…]cognitive bias is 

stubborn, and that education is an unlikely panacea”105 and “[…]self-awareness is not enough to 

prevent cognitive bias.”106  Simply informing and warning individuals of the negative effects of 

psychological factors is not especially effective.107  In one research study, participants suffered 

from hindsight bias even after being told about it and advised to avoid using it.108  Education 

may have some impact on prosecutors and because it would be relatively easy to implement, it is 

worth pursuing.  Education is not, by any means, an encompassing solution and cannot be the 

sole means to address cognitive biases.109  However, education could help uninformed 

prosecutors understand the problem as well as the need for institutional solutions, such as 

counter-argument or an external review agency for wrongful convictions. 

 Another way for prosecutors to avoid belief perseverance and cognitive dissonance is to 

require prosecutors to act as their own Devil’s Advocate.  Research demonstrates that being 

forced to argue for an opposing belief is one of the more effective ways to reduce cognitive 

bias.110  Psychological forces may make it incredibly difficult for prosecutors to argue against 

their own belief,111 but the process is effective.  In one experiment, the effects of belief 

perseverance were severely reduced when the subjects had to generate counter arguments.112  

Findley argued counter argument can even “[…]minimize the “illusion of validity” that produces 

confirmation bias.”113  Burke encouraged the use of counter argument for prosecutors in 

exoneration cases to reduce belief perseverance because it forces the prosecutor to consider 
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possible alternative explanations that align with the evidence.114  It would be fairly simple to 

require prosecutors to write a memo for each of their cases outlining the weaknesses by using 

evidence to argue the accused is innocent.  In the alternative, defence counsel could request a 

counter argument memo in specific cases.  The efficacy for counter arguments is stronger than 

education alone and there are clear benefits to instituting a counter argument policy at 

prosecutorial offices. 

 An external agency that would review claims of wrongful convictions would help 

prosecutors avoid cognitive dissonance.  Prosecutors must battle cognitive dissonance when they 

reopen one of their previous cases because of claims of a wrongful conviction.  Prosecutors are 

provided new evidence and quickly become acutely aware, at least on a subconscious level, that 

they likely made a mistake.  This behaviour is incompatible with personally held beliefs of 

righteousness and cognitive dissonance begins.  Prosecutors may then maintain their belief of 

guilt to avoid cognitive dissonance.  If the prosecutor who is responsible for the miscarriage of 

justice is removed from the post-conviction analysis, he or she is much less likely to experience 

cognitive dissonance or resist claims of innocence when DNA evidence seems conclusive.  It is 

possible that prosecutors could resent an external watchdog agency; the same way police resent 

their own internal affairs review agencies.115  Implementation is more difficult because an 

administrative body must be legislatively created, regulated, and funded.  It may be possible for 

an internal group of prosecutors to be assigned possible wrongful conviction files, especially for 

smaller offices.  Prosecutors who were not originally involved would be able to avoid cognitive 

dissonance altogether.116  However, if prosecutors are reviewing the files of their peers, it may be 

difficult to disagree and social science evidence shows “[…]the difficulty decision makers have 
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in resisting the power of their peers.”117  An external agency is better than an internal workgroup 

for addressing psychological factors and it may prove to have other benefits such as expediting 

the process of a post-conviction claim of innocence. 

Part V:  Conclusion 

 Self-detrimental behaviour is confusing and superficially irrational.  Therefore, it is hard 

to understand why an ethical and logical prosecutor would deny the legitimacy of DNA evidence 

and maintain a belief of guilt if it would negatively impact their public image.  This paper sought 

to understand and explain how psychological forces could impact prosecutors to cause a 

seemingly unreasonable behaviour.  Confirmation bias is a well-known psychological factor and 

it causes prosecutors to discover and then highly value evidence that supports a belief of guilt 

while disconfirming evidence is devalued and forgotten.  Confirmation bias deeply entrenches 

beliefs of guilt, which causes prosecutors to cling to their beliefs instead of changing their 

behaviours when faced with cognitive dissonance.  Cognitive dissonance is the negative mental 

feeling that occurs when a person’s beliefs are incongruent with their behaviours.  Avoiding or 

reducing cognitive dissonance can act as a powerful motivator and cause prosecutors to 

seemingly act irrationally such as maintaining a belief of guilt despite DNA evidence, denying 

the value of DNA evidence, or creating new and farfetched theories.  Education about 

psychological influences and requiring prosecutors to write counter argument memos are two 

practical solutions that would help reduce the effects of psychological influences.  Creating an 

external review board to oversee all post-conviction claims of innocence is another way to 

address the impacts of cognitive biases, but implementation is more complicated.  Human 

behaviour is incredibly complex and nuanced, so no solution will completely eradicate this 

problem faced by prosecutors.  But an effort must be made to reduce the often invisible effects of 

psychological influences because the consequences of a miscarriage of justice are severe. 
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